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servant or principal and agent must be shown.* Very often, in 
such cases the determination of the relation is difficult. Many cars 
are bought for the pleasure and use of the whole family. But it 
is settled that the family ;relationship itself is not enough. There 
must be authority given by the owner, either expressly or impliedly, 
or the act must be done for his benefit or under his direction. The 
fact that the owner may not receive the benefit directly in such 
cases does not destroy the principle nor make it any the less the 
use in the owner's business.^ 

The phrase "source or scope of the employment or authority," 
when used relative to the acts of a servant means in the servife 
of his master or while about his master's business." This prin- 
ciple is easily stated but its application to varying sets of facts is 
most difficult and has resulted in confusion and apparent conflict 
in the cases, especially so in the automobile cases; hence a deter- 
mination in any particular case must serve as a guide rather than a 
positive rule of law. A number of cases illustrative of varying 
circumstances and the application to them of the "scope of employ- 
ment" rule, are appended.' 

T. L. H. 



Negligence — Violation of Speed Law — Negligence Per 
Se — The question of the evidential value of proving the violation 
of a "speed law," in establishing the fact of negligence in the con- 
duct of a defendant, is simply a branch of the larger problem of 
the extent to which proof of violations of any statute or ordinance 
may be introduced as evidence of negligence. There are many con- 
flicting opinions upon this subject, and the decisions, in many 

'Parker v. Wilson, 60 So. 150 (Ala. 1912) ; Reynolds v. Buck, 127 Iowa 
601 (1905); Schumer v. Register, 12 Ga. App. 743 (1913) ; Loehr v. Abell, 
174 Mich. 590 (1913) ; Linville v. Nissen, 162 N. C. 95 (1913) ; Maher v. Bene- 
dict, 123 App. Div. 579 (N. Y. 1908). 

'Stowe V. Morris, 147 Ky. 386 (1912) ; Marshall v. Taylor, 168 Mo. App. 
240 (1913) ; Birch V. Abercrombie, 74 Wash. 48S (1913). 

"Riley V. Roach, 168 Mich. 294 (1912). 

' Owner not liable where chauffeur took the car to go to dinner, Steffen 
V. McNaughton, 142 Wis. 49 (1910); where chauffeur went out on' owner's 
business, but went some distance out of the way to deliver a note for another 
party, Northup v. Robinson. 33 R. I. 496 (1912); where chauffeur took a 
six-mile trip for his own purposes, Fleishner v. Durgin, 207 Mass. 435 (1911) ; 
chauffeur entertaining his friends, Symington v. Sipes, 88 Atl. 134 (Md. 1913)'. 
The owner is not liable "Where the servant or chauffeur, although originally 
takmg the vehicle out for the owner's use, deviates from his owner's business 
and goes upon some independent journey for his own or another's pleasure or 
benefit." 28 Cyc. 39, and see Provo v. Conrad, 149 N. W. 753 (Minn. 1915), 
anotated in 64 University of Pennsylvania Law Review, 102; Blaker v'. 
Phila. Elec. Co., 60 Pa. Super. Ct. 56 (1915), annotated in 64 Univeesity of 
Pennsylvania Law Review, 210; and cases cited therein. 
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cases, seem to rest upon the peculiar circumstances of the individual 
case, rather than upon any fixed principles of law. 

Generally speaking, the decisions upon this subject may be 
roughly divided into two large sub-divisions : namely, those in which 
the violation of a statute or ordinance is deemed negligence per se 
— that is, an irrebuttable presumption of law; and those in which 
the violation is regarded as merely prima facie evidence of neg- 
ligence, to be considered by the jury, together with all the other 
evidence, in determining the fact of negligence. 

Negligence is generally defined as "failure to comply with some 
duty imposed by law";^ and if this is the correct definition, it 
would seem as an academic proposition, that those decisions which 
accept the theory that the violation of a statute is negligence per se 
as to those for whose benefit the statute was passed, are more nearly 
correct in principle, than those which view such violation as only 
prima facie evidence of negligence. 

At common law, actions for negligence were predicated upon 
the theory that the defendant had been guilty of conduct, either 
omissive or commissive, which, as a reasonably prudent man, he 
should have avoided. The test as to what constituted a "reasonably 
prudent man" was left to the discretion of the jury, who deter- 
mined what conduct such a person should, under the circumstances, 
have pursued toward the plaintiff, and whether the particular defen- 
dant did so conduct himself. If not, he was guilty of negligence. 
Now, when the law-making body enjoins certain conduct for the 
benefit of one or more classes of people in the community, it thereby 
establishes a criterion for determining what should be the conduct 
of a reasonably prudent man under the circumstances contemplated 
by the statute or ordinance. Instead of allowing the jury to deter- 
mine by hindsight whether the conduct of the defendant was what 
a reasonably prudent man should have done, the legislative body 
prescribes, in advance, what shall be the conduct of a reasonably 
prudent man under certain circumstances; and if negligence is "a 
failure to comply with some duty imposed by law," it would seem, 
on theory, that a failure to comply with a duty imposed in advance 
by statute or ordinance, would be negligence just as truly as a 
failure to comply with a common law duty as interpreted by a 
jury after the commission of the act. This is the prevailing view 
in the United States;^ and the riile is the same with respect both 
to statutes enacted by the state, and to ordinances passed by a 
municipal corporation.* 

'Jones V. American Warehouse Co., 138 N. C. 546 (1905). 

'St. Louis & Iron Mountain Rwy. v. Taylor, 210 U. S. 281 (1908); 
Cooper V. B. & O. R. Co., 159 Fed. Rep. 82 (1908) ; Siemers v. Eisen, 54 Cal. 
418 (1880) ; Indiana B. & W. Rwy. Co. v. Barnhart, 115 Ind. 399 (1888); 
Salisbury v. Herchenroder, 106 Mass. 458 (1871) ; Schaar v. Comfort, 128 
Minn. 460 (1915) ; Beaver v. Mason, Ehrmant & Co., 143 Pac. Rep. 1000 
(Okl. 1914)- 

"Hayes v. Mich. Cen. R. Co., in U. S. 237 (1883). 



NOTES 181 

However, in order for a plaintiff alleging violation of a statute 
or ordinance to recover, he must be a member of that class which 
the law was enacted to protect; the injury complained of must be 
one which the law sought to guard against, and must be the proxi- 
mate result of the violation.* But the fact that the law contains no 
express authorization of a civil action for its violation, though it 
does prescribe a punishment by fine or imprisonment, will not pre- 
vent the party injured from setting up such violation as negligence 
per se, if the other essential ingredients of the action are present.^ 
In such case, however, where no right of civil action is conferred 
by the statute, it still retains its characteristics as a common law 
action for negligence, in which the defendant's duty toward the plain- 
tiff is defined and substituted by the statute in place of what was 
formerly his common law duty. It is in no sense an action "on the 
statute," or "for breach of the statute."" 

While the weight of authority seems to be that the violation of 
such statutes is negligence per se, as a matter of law, there are a 
number of authoritative jurisdictions which maintain the view that 
such violation is only prima facie evidence of negligence, subject to 
be rebutted by proof that, although the defendant violated the 
statute, he was not, in fact, negligent in doing so.'' In such juris- 
dictions, the question also arises whether proof of the violation of 
the statute is, of itself, sufficient evidence of negligence to war- 
rant a verdict for the plaintiff, assuming that the other necessary 
elements of a good cause of action are present. The majority 
view seems to be that such evidence is, of itself, sufficient to justify 
the jury in finding, as a fact, that the defendant was negligent.* 
But in Pennsylvania, at least, such evidence, though competent to 
be considered by the jury together with other evidence of negli- 
gence, is not, of itself, sufficient to warrant a finding that the defen- 
dant was negligent.® 

Laws regulating the speed of vehicles are undoubtedly passed 
to protect persons and property along and upon the highway from 
injury which is liable to result to them from excessive speed of 

'Denton v. Missouri, K. & T. Ry. Co., 90 Kan. 51 (1913) ; Chicago, R. I 
& P. Rwy. Co. V. Pitchford, 143 Pac. Rep. 1146 (Okl. 1914). 

'Schell V. Du Bois, 113 N. E. 664 i;Ohio 1916). 

'Evers v. Davis, 86 N. J. L. 196 (1914). 

'Hartnett v. Boston Store of Chicago, 265 111. 331 (1915) ; Burbank v. 
Bethel Steam Mill Co., 75 Me. 373 (1883) ; Scott v. Dow, 162 Mich. 636 
(1910) ; McRickard v. Flint, 114 N. Y. 222 (1889) ; and see the curious de- 
cision in Willette v. Rhinelander Paper Co., 145 Wis. 537 (1911), where it 
was said that breach of a statute is "negligence per se, as matter of fact, re- 
buttable by proof to the contrary." 

'U. S. Brewinsr Co. v. Stoltenberg, 211 111. .t;3i (1904); Blickley v. 
Luce's Estate, 148 Mich. 233 (1907) ; McRichard v. Flint, supra, note 7. 

'Ubelmann v. American Ice Co., 209 Pa. 398 (1904) ; Riegert v. Thack- 
ery, 212 Pa. 86 (1905). 
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such vehicles. It is therefore apparent that, whether or not the 
violation of a speed law is deemed negligence per se, will depend 
upon the view which the courts of a particular jurisdiction have 
taken with respect to the violations of similar statutes and ordi- 
nances, and such decisions as there are in point, support this 
view.^" 

There is, however, an exception to the general rule which 
should be noted. It is agreed in practically all of the recent deci- 
sions that the violation of a statute requiring all persons driving 
along the highway to keep to the right, is not negligence per se, 
if the offender can show that what he did was a necessary choice 
of hazards in an emergency. But unless he can establish that 
fact affirmatively, the usual rule applies." 

E. L. H. 



Property — ^Wills — Construction of Word "Issue" In 
Bequests — The construction of the word "issue" can hardly be 
said to raise a novel question at this time, but it is one that the 
courts are called on to answer daily. The difficulty Ues in the fact, 
that the word in the abstract embodies two meanings — a vulgar and 
a legal one. In the former sense it is commonly used to denote 
immediate offspring ; in the latter, it may include Hneal descendants 
beyond the first generation.^ This latter idea of the word had its 
origin in the necessity of so taking it in connection with devises of 
real estate to one for life, then to the issue, in order to make it 
a word of limitation rather than one of purchase.^ The legal mean- 
ing was then applied to the word regardless of the character of 
the property, in the absence of controlling words to the contrary 
in the will itself.' But in cases relating to personal property, the 
EngHsh courts began, early in the nineteenth century, to show a 
tendency to break away from the stricter rule if possible; and to 
do this they naturally resorted to the expedient of limiting the 
word "issue" by other words used in connection with it by the 
testator — in short, to decide as nearly as possible, what was the 
intention of the testator in that particular instance. The landmark 



"Schell V. Du Bois, supra, note 5. See also Thompson's Commentaries 
on Negligence, Vols, i and 8, Sec. 10. 

"Borg V. Larson, in N. E. 210 (Ind. 1915); Johnson v. Heitman, 88 
Wash. 595 (iQiS)- 

' Hawkshead, Operation in Wills of the word "issue," p. 417. 

' Roe V. Grew, 2 Wils. 322 (Eng. 1767) ; Jesson v. Wright, 2 Bligh i (Eng. 
1820). 

' In Jesson v. Wright, supra, Lord Redesdale says : "The rule is, that tech- 
nical words shall have their legal effect, unless, from subsequent inconsistent 
words, it is very clear that the testator meant otherwise." 



